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Dec. Dig. § 20.* 4 Va.-W. Va. Enc. Dig. 861; 15 Va.-W. Va. Enc. 
Dig. 316.] 

Appeal from Circuit Court, Southampton County. 

Suit by Joseph E. Scott and others against W. A. Ricks and 
others. From a judgment for complainants, defendants appeal. 
Reversed. 

/. Hoge Ricks and Cutchins & Cutchins, all of Richmond, for 
appellants. 

R. B. L. IVatkins, of Franklin, and Pcatross & Savage, of 
Norfolk, for appellees. 



NORFOLK SOUTHERN R. CO. v. CROCKER. 
March 11, 1915. 
[84 S. E. 681.] 

1. Railroads (§ 394*) — Action for Personal Injuries— Declaration — 
Last Clear Chance. — A declaration, alleging that plaintiff had been 
riding as passenger on defendant's freight train, and that when, it 
stopped to shift cars he left the train, with the conductor's knowledge; 
that, while waiting while the engine was shifting cars, the conductor 
called him to the track to show him a broken car; that while he 
was examining it, and while defendant's servants in charge of the 
train, had they exercised ordinary care, could have seen him and his 
dangerous position in time to avoid injury, they negligently switched 
a car against the car so as to start it and injure plaintiff; that the 
conductor negligently failed to warn him of the engine's approach in 
time for him to avoid injury, but that the trainmen saw him in time 
to have avoided injury by exercise of ordinary care — stated a cause 
of action within the rule of the last clear chance. 

fEd. Note.— For other cases, see Railroads, Cent. Dig. §§ 1331-1338; 
Dec. Dig. § 394.* 10 Va.-W. Va. Enc. Dig. 398; 11 Va.-W. Va. Enc. 
Dig. 595; 14 Va.-W. Va. Enc. Dig. 770; 15 Va.-W. Va. Enc. Dig. 729.] 

2. Negligence (§ 83*)— "Last Clear Chance."— The "last clear 
chance" rule, is a qualification of thf rule that contributory negli- 
gence bars a recovery, and the principle is that, although the plain- 
tiff negligently exposes himself to peril, and that, although his neg- 
ligence continues until the accident happens, he may recover if the 
defendant, with knowledge of his danger and reason to suppose that 
he may not save himself, may avoid the injury by exercise of ordi- 
nary care, and fails to do so. 

[Ed. Note. — For other cases, see Negligence, Cent. Dig. § 115; Dec. 
Dig. § 83.* 10 Va.-W. Va. Enc. Dig. 389; 14 Va.-W. Va. Enc. Dig. 769; 
15 Va.-W. Va. Enc. Dig. 726. 

*For other cases see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 



1915. ] DIGEST OF RECENT VIRGINIA DECISIONS. 221 

For other definitions, see Words and Phrases, First and Second 
Series, Last Clear Chance.] 

3. Railroads (J 390*) — Injury to Person on Track — Concurring Neg- 
ligence. — Where it is the duty of one upon a railroad track to keep 
a lookout for approaching trains, and the duty of trainmen to ex- 
ercise reasonable care to discover the presence of a person on the 
track, and if in the exercise of such care a person would be discov- 
ered, and he is injured, and nothing else is shown, the case is one 
of "concurring negligence," as distinguished from the last clear 
chance, and there can be no recovery. 

[Ed. Note. — For other cases, see Railroads, Cent. Dig. §§ 1324, 1325; 
Dec. Dig. § 390* 10 Va.-W. Va. Enc. Dig. 380; 14 Va.-W. Va. Enc. 
Dig. 767; 15 Va.-W. Va. Enc. Dig. 724.] 

4. Pleading (§ 193, 317*) — Bill of Particulars. — In action against rail- 
road for an injury on its track defendant, if wishing and entitled to 
a more specific statement than the declaration contained as to the 
plaintiff's position at the time of injury, had a remedy by a motion 
for a bill of particulars, as expressly prescribed by Code 1904, § 3249, 
but no remedy by demurrer. 

[Ed. Note. — For other cases, see Pleading, Cent. Dig. §§ 425, 428- 
435, 437-443. 954-962; Dec. Dig. § 193, 317.* 2 Va.-W. Va. Enc. Dig. 
376: 14 Va.-W. Va. Enc. Dig. 153; 15 Va.-W. Va. Enc. Dig. 121.] 

5. Railroads (§ 401*) — Action for Personal Injury— Instructions — 
Last Clear Chance. — In an action against a railroad for personal in- 
jury, an instruction that if defendant's train was in charge of a con- 
ductor, and that plaintiff, up to the happening of the accident, was 
on the track, engaged in a conversation with the conductor and in 
examining a car, to which his attention had been directed by the 
conductor, and was paying no attention to danger from approaching 
cars, and took no steps to secure his own safety, and if the con- 
ductor saw his danger and by ordinary care might have stopped 
the engine or warned plaintiff so as to prevent the accident, and failed 
to do so; that plaintiff's negligence was not the direct cause of the 
injury — was not objectionable as submitting the last clear chance 
rule in a case where plaintiff was in full possession of his faculties 
and his negligence cdntinued up to the moment of the accident, and 
there was nothing to warn defendant that plaintiff was oblivious of 
his danger. 

[Ed. Note. — For other cases, see Railroads, Cent. Dig. §§ 1382-1390; 
Dec. Dig. § 401.* 10 Va.-W. Va. Enc. Dig. 389; 14 Va.-W. Va. Enc. 
Dig. 769; 15 Va.-W. Va. Enc. Dig. 726.] 

6. Trial (§ 251*) — Instruction — Conformity to Issue. — In such ac- 
tion, where the negligence alleged and shown by the evidence was 
that of the conductor in charge of the train, an instruction that there 

*For other cases see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 
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could be no recovery by plaintiff unless he proved that defendant's 
servants "in charge of its engine" saw him in apparent danger, not 
in full possession of his faculties, and might, by ordinary care, have 
avoided the injury, or if plaintiff failed to save himself by exercise 
of reasonable care, was properly refused, as involving the negli- 
gence of those "in charge of the engine," instead of the negligence 
of the conductor. 

[Ed. Note— For other cases, see Trial, Cent. Dig. §§ 587-595; Dec. 
Dig. § 251.* 7 Va.-W. Va. Enc. Dig. 723; 14 Va.-W. Va. Enc. Dig. 564; 
15 Va.-W. Va. Enc. Dig. 515.] 

7. Negligence (§ 83*)— Last Clear Chance. — The doctrine of the 
last clear chance may apply in cases in which the injured party is 
not in possession of his faculties. 

[Ed. Note. — For other cases, see Negligence, Cent. Dig. § 115; Dec. 
Dig. § 83.* 10 Va.-W. Va. Enc. Dig. 389; 14 Va.-W. Va. Enc. Dig. 
769; 15 Va-W. Va. Enc. Dig. 726.] 

8. Trial (§ 253*) — Instruction Ignoring Issues. — In action against 
a railroad for personal injury while on its track, an instruction that 
a railroad track was itself a danger signal, and that if plaintiff by 
listening and keeping a lookout might have avoided injury, and his 
failure to do so contributed thereto, he could not recover, was prop 1 - 
erly refused, as ignoring the rule of last clear chance. 

[Ed. Note. For other cases, see Trial, Cent. Dig. §§ 613-623; Dec. 
Dig. § 253.* 7 Va.-W. Va. Enc. Dig. 715; 14 Va.-W. Va. Enc. Dig. 
562;. 15 Va.-W. Va. Enc. Dig. 512.] 

9. Railroads (§ 398*) — Action for Injuries — Sufficiency of Evidence. 
— In an action against a railroad for personal injury while on its 
track looking at a broken freight car, resulting from the switching 
of cars against it so as to move it. evidence held to sustain a verdict 
for plaintiff. 

[Ed. Note. — For other cases, see Railroads, Cent. Dig. §§ 1356, 
1358-1363; Dec. Dig. § 398.* 11 Va.-W. Va. Enc. Dig. 597; 14 Va.-W. 
Va. Enc. Dig 868; 15 Va.-W. Va. Enc. Dig. 849.] 

10. Trial (§ 243*) — Conflicting Instructions. — In such action, an in- 
struction that the jury could not find for plaintiff unless he proved 
that defendant's servants "in charge of its engine" saw him in ap- 
parent danger when his attention was distracted, and might, by or- 
dinary care, have prevented the injury, was not in conflict with an 
instruction for plaintiff that, if plaintiff was on the track examining 
a broken car and conversing with the conductor in charge of the train 
and was paying no attention to danger from moving cars, and that 
if, the conductor saw his danger in time to have avoided it in the 
exercise of reasonable care, he might recover regardless of contrib- 
utory negligence. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. §§ 564, 565; Dec. 

♦For other cases see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 
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Dig. § 243.* 7 Va.-W. Va. Enc. Dig. 729; 14 Va.-W. Va. Enc. Dig. 
5G5; 15 Va.-W. Va. Enc. Dig. 518.] 

11. Appeal and Error (§ 882*)— Party Entitled to Alleged Error. 

— A party who has invited error by an instruction, given without ob- 
jection from the adverse party, and who might have had an advan- 
tage therefrom if the verdict had conformed thereto, cannot complain 
because the jury did not follow it. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 
3591-3610; Dec. Dig. § 882.* 1 Va.-W. Va. Enc. Dig. 608; 14 Va.-W. 
Va. Enc. Dig. 99; 15 Va.-W. Va. Enc. Dig. 72.] 

12. Railroads (§ 390*) — Negligence — Trespasser — Last Clear Chance. 
— Under the doctrine of last clear chance, it is a railroad's duty to 
avoid injury to one on the track, whether he is a trespasser or an 
invitee. 

[Ed. Note. — For other cases, see Railroads, Cent. Dig. §§ 1324, 1325; 
Dec. Dig. § 390.* 10 Va.-W. Va. Enc. Dig. 389; 14 Va.-W. Va. Enc. 
Dig. 769; 15 Va.-W. Va. Enc. Dig. 726.] 

13. Damages (§ 132*)— Excessive Damages — Loss of Leg. — A ver- 
dict for $18,000 for the loss of a leg, causing intense and long-con- 
tinued suffering, and medical and other expenses amounting to $3,000 
or more, was not excessive. 

[Ed Note — For other cases, see Damages, Cent. Dig. §§ 372-385, 
396; Dec. Dig. § 132.* 4 Va.-W. Va. Enc. Dig. 204; 14 Va.-W. Va. 
Enc. Dig. 305; 15 Va.-W. Va. Enc. Dig. 253.] 

Error to Circuit Court of City of Norfolk. 

Action by James E. Crocker against the Norfolk Southern 
Railroad Company. Judgment for plaintiff, and defendant brings 
error. Affirmed. 

Jas. G. Martin, of Norfolk, for plaintiff in error. 
Jeffries & Jeffries, of Norfolk, and Jas. H. Corbitt, of Suffolk, 
for defendant in error. 

*For other cases see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 



